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Court of Appeals of the District of Columbia 


No. 3760. 

Mary B. Lewis, Appellant, 
vs. 

Washington Railway & Electric Company, a Body Corporate. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 62435. 

Mary B. Lewis, Plaintiff, 
vs. 

Washington Railway & Electric Company, Defendant. 

United States of America, 

District of Columbia , ss; 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Third Amended Declaration. 

Filed March 7, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 62435. 

Mary B. Lewis, Plaintiff, 
vs. 

Washington Railway & Electric Company, Defendant. 

1. The plaintiff, Mary B. Lewis, sues the defendant, the Wash¬ 
ington Railway & Electric Company, a body corporate, duly incor¬ 
porated, for that the defendant heretofore, to-wit, on the 29th day 
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of October, A. D. 1918, for a long time prior thereto was a common 
carrier of passengers for hire, in cars propelled by electricity on and 
over certain tracks owned, managed, controlled and operated in the 
District of Columbia, by said defendant; and the plaintiff had occa¬ 
sion and desired to be transported by the defendant in one of its 
cars over the line of its said railway heretofore, to-wit, on the 29th 
day of October, A. D., 1918, and was received by the said defendant 
company on the day and year aforesaid as a passenger for hire, 
which hire at the rate charged by said defendant was then and there 
duly paid to the said defendant by the plaintiff and said plaintiff 
was thereupon transported by said defendant in its said car as pas¬ 
senger, until said car reached a point oft its said railway, to-wit, a 
point on Eleventh Street, Northwest, at or near its intersection with 
Girard Street, Northwest, in the City of Washington, District 

2 of Columbia, at or near which point of intersection it was 
the custom of said defendant to stop its cars when signalled so 

to do, for the purpose of allowing passengers to alight therefrom; and 
it then and there became and was the duty of the defendant to carry 
the plaintiff in safety until she had alighted from said car at her 
destination aforesaid, but notwithstanding its duty in this behalf in¬ 
curred, the defendant without the knowledge of the plaintiff had 
negligently and carelessly installed, constructed and for a long 
time prior thereto had maintained a defective step on the front plat¬ 
form of said car, which step was provided for the purpose of enabling 
passengers, including the plaintiff, to alight from said car; and the 
defendant thereupon proceeded to stop and did stop its said car 
upon signal from the plaintiff, and the plaintiff who desired to alight 
at said point was preparing and proceeding in the exercise of due 
and reasonable care and caution upon her pail to alight from said 
car and in so doing was in the act of leaving the front platform of 
said car when her left heel was caught in some obstruction and 
opening in said step, which opening and obstruction in said step 
existed at the time aforesaid as a result of the negligence of the 
' defendant, and had existed a long time prior thereto by reason of 
which negligence the plaintiff fell to the platform or pavement from 
the step of said car and was dashed and thrown violently to the 
ground, and was thereby seriously injured and thereby received a 
severe fracture of the left femur, in the vicinity of the hip, and has 
also suffered as a result thereof from chronic metrorrhagia and also 
from a chronic hypertrophic osteoarthritis of the knee joint with 
effusive fluid, the latter injury being caused bv a fall of the 

3 plaintiff on July 27, 1920, said fall being due directly to the 
fracture of the femur as aforesaid, while the plaintiff was in 

the act of walking on her crutches, and w r as thereby otherwise bruised 
and wounded in her head, by reason of which injuries, the plaintiff 
became and was from thence hitherto has continued to be and still 
is subject to great pain, weakness and mental and bodily suffering 
and w T as permanently crippled by reason of the fracture and 
metrorrhagia and hypertrophic osteoarthritis aforesaid and perma¬ 
nently hindered and prevented from attending to and performing 
her usual and customary affairs and duties, and is seriously and 
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permanently injured in her bodily health, and his incurred great 
expense for medical and other attendance on account of said injuries 
amounting already to the sum of Five Thousand Dollars to the 
damage of the plaintiff, and the plaintiff claims the sum of Fifty- 
five Thousand Dollars ($55,000.00). 

2. The plaintiff, Mary B. Lewis, sues the defendant, the Wash¬ 
ington Railway & Electric Company, a body corporate, duly incor¬ 
porated, for that the defendant heretofore, to-wit, on the 29th day 
of October, A. D., 1918, for a long time prior thereto was a common 
carrier of passengers for hire, in cars propelled by electricity on and 
over certain tracks owned, managed, controlled and operated in the 
District of Columbia, by said defendant; and the plaintiff had occa¬ 
sion and desired to be transported by the defendant in one of its 
cars over the line of its said railway heretofore, to-wit, on the 29th day 
of October, A. D., 1918, and was received by the said defendant com¬ 
pany on the day and year aforesaid as a passenger for hire, 

4 which hire at the rate charged by said defendant was then 
and there duly paid to the said defendant by the plaintiff and 

said plaintiff was thereupon transported by said defendant in its said 
car as passenger, until said car reached a point on its said railway, to- 
wit, a point on Eleventh Street, Northwest, at or near its intersection 
with Girard Street, Northwest, in the City of Washington, District 
of Columbia, at or near which point of intersection it was the custom 
of said defendant to stop its cars when signalled so to do, for the 
purpose of allowing passengers to alight therefrom; and it then 
and there became and was the duty of the defendant to carry the 
plaintiff in safety until she had alighted from said car at her destina¬ 
tion aforesaid, but notwithstanding its duty in this behalf incurred, 
the defendant negligently and carelessly permitted -said car to be so 
crowded with passengers as to make it unsafe and dangerous for 
passengers, including the plaintiff, to alight therefrom in safety, and 
defendant without the knowledge of the plaintiff had negligently 
and carelessly installed, constructed and for a long time prior to and 
including the date aforesaid, maintained a defective step on the front 
platform of said car, which step was provided for the purpose of 
enabling passengers, including the plaintiff, to alight from said 
car. And the defendant thereupon proceeded to stop and did stop 
its said car upon signal from the plaintiff, and the plaintiff who 
desired to alight at said point was preparing and proceeding in the 
exercise of due and reasonable care and caution upon her part to 
alight from said car and in so doing was in the act of leaving the 
front platform of said car when her left heel was caught in 

5 some obstruction and opening in said step, which opening 
and obstruction in said step existed at the time aforesaid, and 

had existed a long time prior thereto, as a result of the negligence 
of the defendant, by reason of which negligence, and the negligence 
of the defendant growing out of the crowded condition as aforesaid 
which resulted in the jostling and the pushing of the passengers 
behind the plaintiff as she was in the act of alighting as aforesaid, 
the plaintiff was thrown and dashed violently to the ground, and 
was thereby seriously injured and thereby received a severe fracture 
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of the left femur, in the vicinity of the hip, and has also suffered as 
a result thereof from chronic metrorrhagia and also from a chronic 
hypertrophic osteoarthritis of the knee joint with effusive fluid, the 
latter injury being caused by the complete giving away of the left 
leg due to its weakened condition from the fracture of the femur as 
aforesaid, while the plaintiff was in the act of walking on her crutches 
on the 27th day of July, 1920, and was thereby otherwise bruised 
and wounded in her head, by reason of which injuries, the plaintiff 
became and was from thence hitherto has continued to be and still 
is subject to great pain, weakness and mental and bodily suffering 
and was permanently crippled by reason of the fracture and metror¬ 
rhagia and hypertrophic osteoarthritis aforesaid and permanently 
hindered and prevented from attending to and performing her 
usual and customary affairs and duties, and is seriously and perma¬ 
nently injured in her bodily health, and has incurred great expense 
for medical and other attendance on account of said injuries amount- 
• ing already to the sum of Five Thousand Dollars to the damage of 
the plaintiff, and the plaintiff claims the sum of Fifty-five 

6 Thousand Dollars ($5o,000.00). 

3. The plaintiff, Mary B. Lewis, sues the defendant, the 
Washington Railway & Electric Company, a body corporate, 
duly incorporated, for that the defendant heretofore, to-wit, on the 
29th day of October, A. D., 1918 for a long time prior thereto was 
a common carrier of passengers tor hire, in cars propelled by elec¬ 
tricity on and over certain tracks, owned, managed and controlled 
and operated in the District of Columbia by said defendant; and 
the plaintiff had occasion and desired to be transported by the de¬ 
fendant in one of its cars over the line of its said railway heretofore, 
to-wit, on the 29th day of October, A. D., 1918, and was received 
by the said defendant company on the day and year aforesaid as 
a passenger for hire, which hire at the rate charged by said de¬ 
fendant was then and there duly paid to the said defendant by the 
plaintiff and said plaintiff was thereupon transported by said de¬ 
fendant in its said car as passenger, until said car reached a point on 
its said railway, to-wit, a point on Eleventh Street, Northwest at or 
near its intersection with Girard Street, Northwest, in the City of 
Washington, District of Columbia, at or near which point of inter¬ 
section it was the custom of said defendant to stop its cars when 
signalled so to do, for the purpose of allowing passengers to alight 
therefrom ; and it then and there became and was the duty of the 
defendant to carry the plaintiff in safety until she had alighted from 
said car at her destination aforesaid, but notwithstanding its duty in 
this behalf incurred, the defendant without the knowledge of the 
plaintiff negligently operated the car, upon which the plaintiff 
was a passenger, with a defective step to wit, a depression and 

7 hole large enough to receive and engage the heel of plaintiff 
on the front platform of said car, which had been maintained 

in a defective condition a long time prior thereto and w r as provided for 
the purpose of enabling passengers, including the plaintiff, to alight 
from said car. And the defendant thereupon proceeded to stop and 
did stop, its said car upon signal from the plaintiff, and the plaintiff 
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was preparing and proceeding in the exercise of due and reasonable 
care and caution upon her part to alight from said car and in so 
doing was in the act of leaving the front platform of said car when 
her left heel was caught in said defective step, which defect consist¬ 
ing of the depression and hole as aforesaid existed at the time afore¬ 
said and for a long time prior thereto, as a result of the negligence 
of the defendant and thereby plaintiff’s heel of her left shoe was 
caught in said depression & opening, by reason of which negligence 
the plaintiff fell to the platform or pavement from the step of said 
car and was dashed and thrown violently to the ground and was 
thereby seriously injured and thereby received a severe fracture of 
the left femur, in the vicinity of the hip, and has also suffered as a 
result thereof from chronic metrorrhagia, and also from a chronic 
hypertrophic osteoarthritis of the knee joint with effusive fluid, the 
latter injury being caused by a fall of the plaintiff on July 27, 1920, 
said fall being due directly to the fracture of the femur as aforesaid, 
while the plaintiff was in the act of walking on her crutches, and 
was thereby otherwise bruised and wounded in her head, by reason 
of which injuries, the plaintiff became and was from thence hith¬ 
erto has continued to be and still is subject to great pain, 
8 weakness and mental and bodily suffering and was perma¬ 
nently crippled by reason of the fracture and metrorrhagia 
and hypertrophic osteoarthritis aforesaid and permanently hindered 
and prevented from attending to and performing her usual and cus¬ 
tomary affairs and duties, and is seriously and permanently injured 
in her bodily health, and has incurred great expenses for medical 
and other attendance on account of said injuries, amounting already 
to the sum of Five Thousand Dollars ($5,000.00) to the damage of 
the plaintiff, and the plaintiff claims the sum of Fifty-five Thousand 
Dollars. 

Wherefore, she brings suit and claims the sum of Fifty-five Thou¬ 
sand Dollars ($55,000.00) damages, besides costs. 

E. HILTON JACKSON, 

Attorney for Plaintiff. 


Fiat of the Chief Justice. 

Leave to file granted on consent. 

WALTER I. McCOY, 

Chief Justice. 
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Plea. 

Filed June 3, 1919. 

♦ * * * * * * 

Now comes the defendant in the above entitled cause, by its at¬ 
torney, and for plea to the declaration filed therein and each 
9 and every count thereof says it is not guilty as alleged. 

J. S. BARBOUR, 

G. P. HOOVER, 

R. J. WHITEFORD, 
Attorneys for Defendant. 

Filed June 3, 1919. 

Copy to E. Hilton Jackson, Atty. for Plaintiff. 

Joinder of Issue. 

Filed June 11, 1919. 

♦ * * * * * * 

Now comes the Plaintiff and joins issue on the Plea herein. 

E. HILTON JACKSON, 

Attorney for Plaintiff. 


Memorandum. 

March 14, 1921.—Verdict for Defendant. 

Supreme Court of the District of Columbia. 

Tuesday, May 31, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 

♦ * * * * * * 

The motion of plaintiff filed herein for a new trial having here¬ 
tofore been argued and submitted to the Court, it is considered that 
said motion be, and it is hereby overruled, and judgment on 
10 verdict is ordered. 

Therefore it is considered that plaintiff herein take nothing 
by this action, and that defendant go thereof without day, be for 
nothing held, and recover of plaintiff the costs of its defense, to be 
taxed by the Clerk, and have execution thereof. 

Memoranda. 

June 3, 1921.—Appeal noted and penalty of bond fixed. 

June 16, 1921.—Cost bond $100 approved and filed. 
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July 8, 1921.—Time to submit Exceptions extended to and in¬ 
cluding September 15, 1921. 

September 7, 1921.—Time to submit Exceptions extended to Octo¬ 
ber 1, 1921, inclusive. 

September 23, 1921.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Thursday, December 8, 1921. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

By McCoy, C. J. 

The Court having this day signed the bill of exceptions heretofore 
submitted in this cause, now orders the same of record as of 
11 the time of the noting thereof at the trial of said cause. 

Assignments of Error. 

Filed December 9, 1921. 

******* 

1. The Court erred in permitting the juror, Frank E. Strong to 
sit in the trial of this cause over the objection and challenge of the 
plaintiff, for the reason that said juror stated on voir dire that he 
was one of the bondholders of the Washington Railway & Electric 
Company, the defendant herein. 

2. The Court erred in permitting said jury, including the juror 
Frank E. Strong, to be sworn over the objection of the plaintiff that 
said juror was one of the bondholders of the defendant railway. 

3. The court erred in overruling the motion of the plaintiff call¬ 
ing upon the defendant to produce its records showing the repairs 
on the car upon which the plaintiff was riding when she was in¬ 
jured, covering said repairs at the time of and subsequent to the 
accident herein. 

4. The court erred in refusing the following prayer offered by 
the plaintiff: 

“If the jury should find that the step from which the plaintiff 
alighted, if produced, would probably explain the circumstances of 
the accident, then they are instructed that the failure of the de¬ 
fendant to produce said step, or to account for its failure to produce 
the same, creates a presumption that said step, if produced would 
disclose a situation unfavorable to the defendant.” 

5. The Court erred in excluding the testimony of J. L. Krupsaw, 
who was produced as a witness on behalf of the plaintiff, and offered 

to testify as follows: 

12 “That pursuant to an arrangement made with counsel for 

the defendant in the fall of 1920, approximately in Septem- 
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ber, 1920, I proceeded to the car barns in conjunction with Mr. 
Jackson and Mr. Whiteford, the attorneys for the plaintiff and de¬ 
fendant respectively, to inspect a car, No. 47, which was the car 
from which the plaintiff alighted at the time of the accident. Upon 
arriving there I was told by the official in charge of this car, and 
who offered it for my inspection, that it had been in one or two acci¬ 
dents since the accident to the plaintiff, and he pointed out the 
step, which was the step facing north, and which would be the step 
from which the plaintiff would alight with the car in the position 
in which I then saw it, and stated that that step was not on the car 
at the time of the accident, that the present step had been put there 
since the accident. I walked around the car to the left hand side and 
examined the step at the left, the back step of the car, and noted 
there a depression, a hole in the step, in this particular step. 

The left hand step, two or three inches in length and about two 
inches in width. I noticed such a hole on both sides of the step, 
l>oth on the left side of the step as a passenger would be in the act 
of alighting, and the right side of the step, which would be to the 
right of the passenger in the act of alighting, assuming that a pas¬ 
senger was alighting from that end; both openings sufficiently large 
to engage and hold the heel of an ordinary shoe. I called this 
condition to the attention of Mr. Jackson and Mr. Whiteford as I 
examined it.” 

6. The Court erred in permitting the defendant to offer testimony 
tending to show that between the date of the accident, to-wit, Octo¬ 
ber 29, 1918, and the 14th day of February, 1919, the car upon 
which the plaintiff was riding when she was injured, was not re¬ 
paired. 

7. The court erred in permitting the defendant to offer testimony 
tending to show that during the period aforesaid, to-wit, from Octo¬ 
ber 29, 1918 to February 14, 1919, 65,135 passengers were carried 
on this car and that the records of the defendant railway company 
failed to show any accident to a passenger during that period except 
the accident to the plaintiff. 

E. HILTON JACKSON, 

Attorney for Plaintiff. 

13 Designation of Record. 

Filed December 8, 1921. 

* * * * * * * 

The Clerk will include the following in the designation ‘of record 
for the Court of Appeals: 

1. Third amended declaration. 

2. Pleas. 

3. Joinder in issue. 

4. Memorandum of verdict for defendant. 

5. Judgment on verdict. 

. 6. Appeal noted. 

7. Memorandum of bond on appeal filed. 
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8. Memorandum extending time to submit bill of exceptions to 
September 15, 1921. 

9. Memorandum extending time to submit bill of exceptions to 
October 1, 1921. 

10. Memorandum of submission of bill of exceptions. 

11. Assignment of error. 

12. This designation. 

E. HILTON JACKSON, 

Attorney for Plaintiff. 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss ; 

1, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 13, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 62435 at Law, wherein 
Mary B. Lewis is Plaintiff and Washington Railway & Electric Com¬ 
pany is Defendant, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affixed 
the seal of said Court, at the City of Washington, in said District, 
this 16th day of December, 1921. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

E. W. Clerk. 


w 

15 In the Supreme Court of the District of Columbia. 

At Law. 

No. 62435. 

Mary B. Lewis, Plaintiff, 
vs. 

Washington Railway & Electric Company, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause, the following 
proceedings were had: The plaintiff having exercised her right to 
examine the jurors on their voir dire, it developed during said exami¬ 
nation that some of the jurors on the long panel were stockholders 
and bond holders and other employees of the defendant railway com¬ 
pany and that among the bond holders was one Frank E. Strong, 
against whom the plaintiff urged a peremptory challenge on account 
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of his disclosed interest in the issues in this cause. The court, how¬ 
ever, declined to excuse said juror, to which action on its part the 
plaintiff then and there duly excepted. Whereupon a list of the 
twenty jurors was handed to the plaintiff who exercised his right of 
striking four therefrom, which right was also exercised on behalf of 
the defendant, whereupon it appeared that among the twelve jurors 
remaining, selected to try the issues in this cause, was the aforesaid 
Frank E. Strong, but his name was not among those stricken there¬ 
from by counsel for plaintiff, although he had a right to do so. The . 
right of said Strong to sit on said jury was again peremptorily chal¬ 
lenged by the plaintiff on account of his manifest interest in the 
cause, but notwithstanding said challenge the said objection was 
overruled by the court, to which action on the part of said court 
the plaintiff then and there duly excepted. Whereupon over the 
objection and exception of the plaintiff the said jury of twelve, in¬ 
cluding the said Strong was duly sworn to try the issues in this 
cause. 

16 Be it remembered that at the trial of this cause the plain¬ 
tiff further to maintain the issues on her part joined, offered 

and gave the following testimony: 

W t illiam Carey Marshall, after being first duly sworn testified 
on behalf of the plaintiff to the effect that he was acquainted with the 
plaintiff prior to the accident and from his observation, her health 
was good. The plaintiff was in active employment; that after the 
accident witness saw plaintiff frequently at her home in St. Peters¬ 
burg, when plaintiff would be on crutches or in an easy chair, suf¬ 
fering from great pain in her hip. 

Thereupon Dr. Murray A. Russell was called as a witness for 
the plaintiff and testified that he was a surgeon at Garfield Hospital 
on the 29th day of October, 1918, following plaintiff’s injury and 
saw her the next morning when he found her suffering from a frac¬ 
ture of the left hip known as an impacted fracture of the neck of the 
femur; that plaintiff was put in a cast which was taken off on De¬ 
cember 29, 1918; witness also testified to shortening of the left leg 
of about an inch, but that the plaintiff was able to go around on 
crutches before she left the hospital; also that plaintiff ran a fever 
when she was in the hospital. 

Whereupon Judge Charles B. Parkhill was called as a witness 
for the plaintiff and testified that he was a Major, Judge Advocate 
of the U. S. Army stationed in Washington on October 29, 1918; 
the day of the accident in question; that he was going north on lltli 
Street and became acquainted with plaintiff and got into casual con¬ 
versation with her on car; that the car was crowded and passengers 
were standing; that there was no seat either for witness or plaintiff 
up to the time plaintiff alighted at 11th and Girard Streets, N. W. 
Witness did not see the accident but observed the* plaintiff got off 
from the front end of the car on the right hand side as the 

17 same proceeded north. Witness saw plaintiff lying on the 
pavement after she had fallen from the car, and assisted 
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her to an automobile and went with her to Garfield Hospital. Wit¬ 
ness also observed, while plaintiff was at the hospital in charge of 
physicians, that the heel of one of her shoes had been entirely torn 
from the shoe. On further examination witness testified that the 
seats of the car in question ran lengthwise of the car from one end 
to the other, and that several people got off at the same time the 
plaintiff got off. At the time witness was assisting plaintiff into 
the automobile a man standing nearby gave him some packages 
and a pocketbook belonging to plaintiff and these witness gave to the 
physician at the hospital. On cross examination witness testified 
that car made frequent stops for passengers going North on 11th 
street. Further that when plaintiff got off there was no movement 
of the car. 

Thereupon the plaintiff testified on her own behalf as follows: 
That she was 50 years of age, residing in St. Petersburg, Florida. 
That at the time her deposition was taken she was in San Diego, 
California, and not physically fit to travel; that prior to the accident 
she was employed as chief clerk and private secretary to the mana- 
’ ger of a real estate and development company in St. Petersburg, 
Florida. That on September 24, 1918, she had left her home for a 
vacation and returning from Philadelphia, she reached Washington 
the latter part of October, 1918. That she was injured at 11th and 
Girard Streets at alx>ut 0 P. M. on October 29, 1918; that she got 
aboard the car at 11th and G Streets, N. W., about 5:15 P. M. and 
found same crowded to the limit, including the platform; that after 
getting aboard she was holding on to a strap inside the car and at 
the time she alighted at 11th and Girard Streets she estimated there 
were still about 20 people standing and that there were about 6 to 8 
to get off at Girard Street. An exact description of the accident is as 
follows: ‘‘At Girard Street the car stopped. I moved forward 
18 to the front platform to alight, being one of half a dozen or 
more to leave the car. When I had stepped from the front 
platform to the lower step and was in the act of stepping from the 
lower step to the ground, I remember a distinct feeling of being 
caught and held back, but before 1 could extricate my foot, the pres¬ 
sure of other persons near, and the momentum of my step forcibly 
released me and I was pitched violently forward to the ground, fall¬ 
ing on the end of my spine, with the ieft leg doubled up under me. 
The shock of the fall caused me to lose consciousness, from which 
I was roused by being lifted up. I felt excruciating pains when 
moved, and my left leg dangled helplessly. A gentleman, to whom 
I had been talking, Major C. B. Parkhill of Tampa, Florida, recog¬ 
nized and helped to lift and hold me, and I think gave my name and 
residence to the conductor. I was unable to do this myself because 
the pains I was suffering caused me to lose consciousness again. In 
this condition I was lifted to a passing automobile, and driven to 
the hospital. Major Parkhill remained with me until the doctors 
and nurses took charge. When my shoes were removed it was found 
that the heel of my left shoe had been ripped wholly and completely 
off the shoe. The shoes which I wore were rather new ones and the 
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lieels were not “high, heels,” neither were they run down or uneven. 
The heels were of the ordinary, everyday style, known as cuban 
heels and were of solid leather build. 1 was taken immediately after 
the accident to Garfield Hospital.- I suffered torturing pains while 
the doctors were probing to find the nature of the injury, and the 
leg was put in splints for the night. The following day, October 
30th, an X-Ray examination was made, and a plaster cast was put on, 
reaching around the body from waist to hips and thence down the 
left leg to the toes. 1 lay on my back in this east for six weeks, 

19 unable to move and suffering great bodily and mental pains. 
I frequently had to take opiates to afford temporary relief 

and sleep, and hail const ant medical attention. 

The cast was removed after six weeks, but I remained in the hos¬ 
pital nearly four weeks longer before I was able to make the long 
journey home. I left the hospital January 2nd 1919, nearly ten 
weeks after the accident.” 

Plaintiff further testified that after her return to St. Petersburg, 
her home, she could walk about a little with the use of two crutches; 
that she constantly had severe pains in the vicinity of the fracture, 
that she was without power of free movement in the left leg, which 
had to be lifted and placed in any desired change of position; that 
she could bear no part of her weight on that side, and that a shorten¬ 
ing of nearly two inches had taken place, and she was still obliged 
to use crutches at the time her testimony was taken. Plaintiff fur¬ 
ther testified: “I have not since said accident been able to stand or 
take a step without the support of two crutches. I cannot move the 
injured leg when sitting or lying down without moving it with my 
hands to the desired position. I constantly suffer great pain in the 
vicinity of the hip and since the accident have not been free from 
pain for a period of 24 hours. I continually need waiting on and 
massage.” 

Plaintiff also testified that including two years loss of salary and 
expenses since the accident up to the time of the testimony, have 
amounted to approximately $3,500.00. 

In cross examination, the plaintiff testified that she was carrying 
four or five small packages in the crook of her right arm and when 
she entered the car she entered at the rear platform and looked down 
ami observed that the step was of the open work iron scroll style; 
that she did not see the front step. That she was wearing low 
quartered shoes; the heels were Cuban heels about two inches 

20 high; that she had worn the shoes about ten days; that there 
were passengers immediately behind her and also there were 

passengers alighting in front of her and they alighted in safety; 
that she did not observe any defect in the step; that she had never 
suffered from defective eyesight, that it was normal; that she did 
not make any examination of the car step after the accident; that 
she does not know where the heel which came off of her shoe was 
after the accident; that the shoes were new shoes and she had bought 
them in Washington; that she was going to the house of a friend 
and was a little late getting there and was in a little hurry to get 
there being late. 
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Thereupon William E. Donaldson testified on behalf of the 
plaintiff that he was an employee of the Weather Bureau; that the 
records of said Bureau showed that on the dav of the accident, to- 
wit, Oct. 29-, 1918, the sun set at 5.11 P. M'., the twelight period fol¬ 
lowing said simset was 28 minutes; that the weather was cloudy the 
entire afternoon and up to midnight on the date in question. 

Whereupon the following occurred: Mr. Jackson: I have called 
for the records of the defendant showing repairs on the car about 
the time of the accident and subsequent to the accident and would 
like to introduce those records at this time. To the foregoing call 
the defendant made through its counsel the following statement: The 
records ought to be identified, and in addition to that, if that is your 
offer, I object to it, because even if the car had been repaired, it 
would not be admissible in evidence. These records do not show 
that it has. That is elementary. In fact, it has been testified in 
one of our cases, in the District of Columbia against Scott, if I re¬ 
member the case, that a street had been repaired after somebody had 
stepped in a hole. They tried to offer that fact in evidence, and 
the Court said that that would penalize the defendant for hav- 

21 ing repaired a condition or altered a condition that may not 
have been negligently created. It may not of itself have been 

negligent. It is not admissible. We have a good many piles of 
records down here, and there are several hundred of them. I have 
produced them all here. Whereupon the following occurred: “Mr. 
Jackson: Tf the Court please, I think perhaps this offer might be 
simplified. It is not offered for the purpose that is in the mind of 
counsel. Of course, we know, or concede the corrections of the legal 
proposition that a subsequent effort to change a condition to avoid 
another accident is not evidence. We are not here asserting that 
principle, but we do want to trace, so far as these records will enable 
us to trace, what became of this particular step from which the plain¬ 
tiff alighted on this occassion. This is the only way the plaintiff 
has of tracing it. I think I may say, without perhaps, contradiction 
on the part of my friend, that this record here will let in considerable 
light on the situation. We think the plaintiff is entitled to have it 
at this time. 

Mr. Whiteford: I do not know what light it will throw on the 
case. Anything that is to be known, I am perfectly willing to have 
known. Mr. Jackson and I sat down, and I explained to him the 
other day that the records show that after an accident, when this 
car figures in a collision with a motor truck on the 14th of February, 
1919,. on 9th Street, steps were broken in that accident. The car 
was in another collision with another motor truck. A motor truck 
ran up alongside of it on the left side of it, and took off one step. 
I may say to the court and to Mr. Jackson that it is not evidence. 
It is merely to explain this situation, that there is no contention 
made by the defendant, nor will it be made, that the steps that 
are on the car now, for instance, were on it at the time this accident 
happened. We cannot prove that, and I have frankly ad- 

22 mitted to Mr. Jackson, after I had gone through these several 
hundred pages of records in an endeavor to prove that, that 






14 MARY B. LEWIS VS. WASH. RY. & ELEC. CO. 

we could not show that the steps that are on the car now were on the 
car at the time of the accident. There are steps still on the car 
that were there at the time of the accident, but we cannot identify 
them after February 14th, 1919. We could identify them up to that 
time, and that is the reason 1 confined my remark in my opening 
statement to that date. I object to any attempt to offer records that 
are not identified. The jury cannot understand what they are even 
if they are offered, until they are explained. 

Tlie Court: There can be only one legitimate purpose. I think, 
and that would be to show’ not that repairs or alterations were made, 
but to show what the condition was at the time of the accident. Do 
you claim there is anything in these records that will show that this 
step had a depression or hole in it at the time of the accident? 

Mr. Jackson: Our purpose in making that offer, if the Court 
please, I think is met by the concession of counsel, if he is willing 
to state it of record as a concession, namely that after February, 1919, 
none of the steps that w r ere on this car at the time of the accident 
on October 29, 1918, w T ere on the car at that time. 

Mr. Whiteford: No, I will not make that concession. 

The Court: It was not as broad as that. Mr. Whiteford says they 
simply do not know whether they were there or w T ere not there. 

Air. Whiteford: I will give your Honor an illustration of what I 
mean. For instance, in February, 1919 we had, according to our 
shop reports, two steps replaced. What two steps they were, we do 
not know. It may have been the steps on the No. 1 end, or it may 
have been the steps on the No. 2 end. I do not know 7 . 

28 Mr. Jackson: What date was that? 

Mr. Whiteford: February 26, 1919. Again in May, 1919 
it was in another collision, and repair work was done to both steps. 
What steps they were, we do not know. In other words, I could not 
take these records and prove that the steps that are on there w T ere 
the steps that were on there w T hen the accident happened. I con¬ 
cede that, and that is all I w ill concede, because we know that steps 
have been repaired on the car, due to collision with motor trucks 
and automobiles and accidents of that sort. We will prove the 
condition at the time of the accident by these records. We expect 
to prove that. 

The Court: Is your purpose to relieve the plaintiff of any impu¬ 
tation that she has not gone far enough to show the condition of the 
step, or do you want to prove something on which to base an argu¬ 
ment with reference to negligence? 

Mr. Jackson: We want to develop by these records, if the records 
will develop it—and w T e think they will—that at a certain period, by 
a certain date, all of the steps of this car on October 29, 1918, had 
disappeared from that car. 

Mr. Whiteford: The records will not prove that. The records 
will prove that steps were repaired after February 14, 1919. I will 
state that, that steps were repaired. What steps, I do not know. I 
wish I did. If I did, I would take the step off the car and bring 
it here, if I could prove tha^t was the identical step. 

Mr. Jackson: Can you produce the step from which this plaintiff 
alighted? Are you prepared to produce that step? 
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Mr. Whiteford: I have not been called upon to produce it, but 
I will say that I cannot. I can produce the step that I think is the 
step, but I cannot prove it from the records. I have gone through 
these records at the expense of a great deal of time and labor. 

24 Mr. Jackson: I think, if the Court please, if this colloquy 
may be taken as conceding the facts as stated by counsel for 

the defendant, that we could not accomplish any more by the de¬ 
velopment of the record. So, if that is the interpretation to be 
placed upon this colloquy, we will withdraw the offer. 

The Court: What interpretation? 

Mr. Jackson: One statement made by counsel is that they cannot 
produce this particular step. 

The Court: Perhaps it is not as broad as that. Mr. Whiteford 
says he can produce the front right hand step off this car, but 
whether it is the same step that was on there at the time of the 
accident, he does not know. 

Mr. Jackson: That is my understanding, that they cannot affirma¬ 
tively demonstrate, if this step is produced, that it was the step 
that was on there at the time of the accident. 

Mr. Whiteford: I probably could take these records, prove to the 
satisfaction of the average person, that it is the step, but when you 
come to get down to proving it under the technical rules of evidence, 
I think Mr. Jackson would be objecting very promptly, and I would 
not be able to offer it in evidence. 

The Court: It seems to be conceded that the records will prove 
nothing. 

Mr. Whiteford: On that particular point. 

The Court: On that particular point. They are here, and if it 
later turns out that they might be of assistance, when the defend¬ 
ant’s case is put on, they may be used.” 

Thereupon, Dr. William M. Davis testified for the plaintiff as 
follows: That he knew plaintiff sometime prior to the accident, that 
her health was good; that prior to said accident, she was employed 
as a stenographer with the St, Petersburg Investment Com- 

25 pany; that he first attended her professionally in March, 
1919 and he found the plaintiff on crutches; suffering from 

rigidity and stiffness and immobility in the left leg and hip joint; 
that he saw no more of her until December, 1919, when the con¬ 
dition of her hip was more helpless and useless and that she was 
still on crutches. Witness further testified that there is from IV 2 
to 2 inches shortening of the leg, which was bound to be permanent. 
It was osteoarthritis, which is universally permanent. Witness fur¬ 
ther testified that the condition would be apt to get worse and that 
chronic invaladism would remain. 

Thereupon, Dr. George E. Osgood testified on behalf of the plain¬ 
tiff as follows: She can stand without crutches, she cannot walk 
without crutches. In the examination of the leg, there was a move¬ 
ment anteriorly and posterially, a movement up and down. In the 
measurements from the anterior superior spinous process to the end 
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of the femur, was 19 Yo inches on the left; on the right leg 18 inches; 
from the anterior superior spinous process to the malleolus on the 
left side was 33 inches; from the anterior superior spinous process 
to the malleolus on the right side was 34V 2 inches. From the an¬ 
terior superior spinous process to the trochanter (right) was six 
inches; from the anterior superior spinous process to the trochanter 
(left) was minus six inches—not quite six inches. From the end 
of the fourth vertebra to the trochanter was 11 Vs inches. From 
the middle of the pubes was lO^i inches. My diagnosis was a frac¬ 
ture of the anatomical neck of the left femur, with no healing either 
bony or ligamentous. 

Witness testified that as a result of the latter examination that 
the plaintiff had no absolute control of the left leg as she moved 
along on crutches, due to the fracture of the left femur, and that 
in his judgment the fracture would never be any better and the plain¬ 
tiff would always l>e under the necessitv of using crutches. 

2G Thereupon Freeman P. Lane testified for the plaintiff 

as follows: That he has known plaintiff since 1917; that 
prior to the accident her health was excellent ; that she was employed 
constantly; that he saw her very frequently and that she was most 
efficient in her work; that after the accident he saw her on four or 
five occasions at her home in St. Petersburg, Florida, and that she 
was always in a chair being wheeled about on the streets. 

Thereupon plaintiff offered in evidence the shoes worn by her at 
the time of the accident, one of them showing a heel missing as 
testified to by the plaintiff and witnesses. 

Thereupon the following tender was made on behalf of the plain¬ 
tiff, and the following colloquy had thereon: 

“Mr. Jackson: I want to tender at this time the testimony of 
J. L. Krupsaw, a witness who will testify on behalf of the plaintiff 
as follows: 

That pursuant to an arrangement made with counsel for the 
defendant in the fall of 1920, approximately in September 1920, I 
proceeded to the car barns in conjunction with Mr. Jackson and 
Mr. Whiteford, the attorneys for the plaintiff and defendant re¬ 
spectively, to inspect a car, No. 47, which was the car from wilich 
the plaintiff alighted at the time of the accident. Upon arriving 
there I was told by the official in charge of this car, and who offered 
it for my inspection, that it had been in one or two accidents sinoe 
the accident to the plaintiff, and he pointed out the step, which 
w r as the step facing north, and which would be the step from which 
the plaintiff would alight with the car in the position in which I 
then saw r it, and stated that that step w T as not on the car at the time 
of the accident, that the present step had been put there since the 
accident. I walked around the car to the left hand side and ex¬ 
amined the step at the left, the back step of the car, and noted there 
a depression, a hole in the step, in this particular step.” 

27 The Court: That is the left hand? 

Mr. Jackson: The left hand step, tw T o or three inches in 
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length and about two inches in width. I noticed such a hole on both 
sides of the step, both on the left side of the step, as a passenger 
would be in the act of alighting, and the right side of the step, which 
would be to the right of the passenger in the act of alighting, assum¬ 
ing that a passenger was alighting from that end; both openings 
sufficiently large to engage the hold the heel of an ordinary shoe. 
I called this, condition to the attention of Mr. Jackson and Mr. 
Whiteford as myself examining it.” 

That is in substance what he would testify to. 

Mr. Whiteford: Mr. Jackson, it shows how you can be readily mis¬ 
taken about directions. In the first place, the car was not facing 
north, but was east and west. You said it was facing north, the 
same way the car was running when Miss Lewis alighted. Now, 
the attendant out there, the bam mechanic, said the car had been 
in accidents, and he did not know, as I did not know at that time 
and as I told Mr. Jackson, which end of the car it was. I said 1 
hoped to be able to prove that step was the exit step on the No. one 
end when Miss Lewis fell. As I have here stated and told Mr. 
Jackson, I cannot prove that. I wish I could. 

Now the part of the car lie refers to does not have a hole there, 
in the sense of a defect. There is not a hole in that step, in the sense 
of a defect. It is constructed for the heads of hinges. That is what 
is there. It is part of the construction of the step. I think Mr. 
Jackson would admit that is what it was, and the heads of the 
hinges are there. The heads are just below the edge of the step, but 
it is part of the construction. It is not a defect. I object to any 
such offer, because it is not shown that was the step of the car. No 
human being has shown it or can show it. I have tried for weeks 
to work these records out. 

28 The Court: It is on the lefthand side, where admittedly 
she did not get off. 

Mr. Whiteford: It is on the No. 2 end. 

Mr. Jackson: We will be prepared to show, in that connection that 
this car was used both ways, and if it ran both ways, that would be 
the front step, from which a passenger would alight in going north. 

Mr. Whiteford: No, it would not, unless that end was the front, 
but you have to prove which end was the front. Even if there was 
a hole as big as a bushel basket when this lady got off, it could make 
no difference, and it would not be admissible unless you could show 
it was being operated from that end. There is no testimony as to 
what end it was being operated from. 

Mr. Jackson: It is a car that could be operated from either end, 
and if it was operated from the rear end, this step would be in that 
position, in the front of the car. 

Mr. Whiteford: Even if it was, it would be up to you to show 
it then. 

The Court: Does that amount to a showing that there is no such 
thing as the rear end or the front end? What is the difference in 
the construction of this car? 

Mr. Whiteford: Both ends are alike, so far as the steps are con¬ 
cerned. There is what is known as the No. 1 end and the No. 2 

3—3760a 
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end, depending on which end the plow is on. Every motorman, 
in operating his car, must know w r hich end he is operating it from, 
in order to go over the cut-outs. The plow hangs on w’hat is known 
as the No. 1 end, and the car, on this occasion, I can show, was 
being operated from the No. 1 end, as we know. 

Mr. Jackson: That is not in evidence. 

Mr. Whiteford: I am trying to give what little information I have 
on it. The Court has asked about it. Now, it would be 

29 necessary for the plaintiff to show that that was the end from 
which it w r as being operated, and from which she alighted 

before that testimony would even be admissible. Here is a car that 
has been run for two and a half years afterwards, and has been in 
accidents. These records show that steps have been put on and steps 
have been taken off, and no human being can tell which of them 
were on the car at the time of the accident. 

The Court: I think, Mr. Jackson, the trouble is with the admis¬ 
sion of this testimony that you would be building up inferences be¬ 
yond the first inference. There is no positive testimony to be had 
as to which end was first front. There is one step which could have 
been front if the car had been going this way (indicating) instead 
of this way (indicating). That step has a hole in it. Therefore, 
we will assume that the car was going with that end (indicating) 
front, and we will assume that this hole, in which the heel is said to 
have been caught, was on this end, and therefore there is enough 
to go to the jury. I do not believe you can pile up inferences that 
way. In the first place, there is the inference that her heel caught, 
that it caught in this hole. That is the first inference. Assuming 
that it did catch somewhere, assuming that it caught in a hole, this 
being the only hole, it must have been this hole, and the only rea¬ 
son we can assume it was this hole w r as because the car might have 
been running w T ith this end (indicating). It think it is stringing 
inferences together, so that I could not be upheld. I will sustain the 
objection and give you an exception to it.” 

Thereupon Mrs. Charles E. Anstett testified on behalf of the 
defendant that she was a passenger on the car at the time of the 
accident to the plaintiff herein; that she was accompanied bv her 
little four year old bov; that she knew nothing about the accident 
until the plaintiff was put in the automobile following the 

30 accident. That she did not see plaintiff alight from the car; 
that witness had no trouble either in getting on the car by 

means of the rear step or in alighting from the front step, that she 
did not see any hole in the step, that other people got on and off 
the car and as far as she knew had no difficulty. That she and her 
little boy w'alked up the aisle of the car and she was given a seat 
by one of the passengers; that she alighted from the car four or five 
squares further north, after plaintiff alighted; that she alighted from 
the front end from the same step from which the plaintiff alighted; 
that she did not have any difficulty in alighting; that she did not 
catch her clothing or shoes in any hole in the step; that she alighted 
from the car first and then turned around to help her little boy off; 
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that she helped him down from the platform to the step, from the 
step to the ground, and when she was doing that she was faeing the 
ste-; that her little boy stepped down from the same step from which 
the plaintiff alighted; that while she was assisting her little boy off 
the step she ol>served the step and she did not see any hole in it and 
that she did not see any defect or depression large enough to admit 
the heel of a shoe shown to her (the same being the shoe of Miss 
Lewis already offered in evidence); that other people got off the car 
at the stops between 11th and Girard and 11th and Kenyon streets, 
where plaintiff alighted; that other people got off at 11th and Ken¬ 
yon along with the witness, that she did not observe any of them 
fall or have any difficulty in getting off.” On cross examination 
witness said that when she got on the car at the rear step she noticed 
that it was the usual car step, and being asked whether or not that 
was the same impression made on her when getting off she said ‘Of 
course, having my little boy there I was a little more careful than if 
I had been alone/ that her impression was that the step was the usual 
step; that it was her first thought to see that her little boy 
31 alighted in safety; that the steps appeared to be the usual 
car steps and that she knows nothing else about them; that 
she thought the car stopped about ten minutes at the time of the 
accident.” 

Thereupon John G. Horning testified on behalf of the defendant 
to the effect that he was inspector of equipment of the defendant 
railway company but at the time of the accident was night foreman 
at the 11th Street car barn of the defendant. That he examined 
the step from which the plaintiff alighted, about midnight on Octo¬ 
ber 29, 1918, on the car in question, to wit, No. 47 following a report 
of the accident; that the examination was a thorough one; that he 
saw no hole or depression in said step of any kind whatsoever and 
that he passed the said step in perfect condition as a result of said 
inspection. That he had l>een employed by the company as In¬ 
spector of Equipment for 18years and had been Inspector of 
Equipment for the Public Utilities Commission for five years.” 

Thereupon Arthur Raymond Pilkerson, testified on behalf of 
the defendant that he was the conductor in charge of car No. 47 
on the day of the accident at the time the plaintiff alighted at 11th 
and Girard Streets. That he was on the rear platform at the time, 
but saw nothing until after the accident happened and the crowd 
had gathered around the plaintiff on the street. That he rendered 
what assistance he could to the plaintiff and helped to put her in the 
automobile. That he made an examination of the step from which 
the plaintiff alighted and found no defects or hole or depression. He 
saw the detached heel of the plaintiff’s shoe in the hands of one of 
the passengers; they had hauled five or six hundred passengers that 
day on the car but none of them met with any accident. On cross 
examination witness testified that he made a report of the accident in 
conjunction with the motorman of the car. The report was a com¬ 
bined report. Whereupon he testified as follows: 
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32 Q. When did you examine the step? A. After we got the 
lady in the car and she had gone. 

Q. Did you examine the step before you got witnesses. A. No, 
examined it at the time we were getting witnesses. 

Q. Examined the step while you were getting witnesses? A.. Yes, 
in the meantime. 

Q. While you were talking to them and getting the names? A. 
Yes, sir, in the act of getting the names.” 

On Direct examination witness testified That after the accident to 
the plaintiff, other passengers got off the car between 11th and 
Girard and 11th and Monroe Streets, the end of the line; that they 
got off the front step from which plaintiff had alighted and alighted 
without injury; that at the end of the line he made an additional 
examination of the step as did also passengers who alighted at the 
end of the line; that he found nothing the matter with the step. 

Whereupon Robert S. Fennimore testified for the defendant as 
follows: That he was a passenger on the car at the time of the acci¬ 
dent in question. That not many people were standing; that crowd 
was just a moderate crowd; that he thought two people got off in 
front of the plaintiff at the time the plaintiff fell, but was under 
the impression that no one got off after the plaintiff; that after the 
accident he observed the step but there was nothing in the step as 
large as a woman's heel. That the step looked perfectly normal. 
That passengers got on and off while the car was going up 11th 
Street, and that the shoes of none of them got caught in the step, 
including his own. On cross examination witness stated that he saw 
nothing of the accident until after the plaintiff had fallen. 

Whereupon Erol Griffith Kilby, testified on behalf of the de¬ 
fendant: That he was in Washington at the time of the accident and 
on the car in question standing on the rear platform of said car; 
saw the plaintiff as she was falling from the step of the front plat¬ 
form ; that she slipped off as though she had overstepped the 

33 step. That he only saw the arch and heel of her foot on the 
step; that her heel hung to the edge of the step as she fell. 

Witness saw no holes or defects in the step from which plaintiff 
alighted; that passengers got on and off said car without accident all 
the way up to the destination of the witness. 

Thereupon William T. Read testified on behalf of the defend¬ 
ant : That he was the motorman of the car at the time of the accident 
and had been a motorman in the employ of the defendant for about 
19 years; he saw the plaintiff at the time she fell; that she came 
down on her knees and right side to a semi-sitting position as though 
her ankles had given away. Then he got off to help her up and that 
someone took her to the hospital; after the accident he looked at 
the step and saw no hole or depression in it as large as the heel of 
the shoe of the plaintiff which was shown witness; that he looked 
at the step again at the end of the line and found nothing the mat¬ 
ter with it. On cross examination witness stated that he was the 
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plaintiff as she was falling in the street; that she did not fall until 
she had gotten a couple of steps away from the car; that plaintiff 
left the car in safety when she hung her foot and fell. That he 
helped her in the automobile several minutes after the accident. 

Thereupon Louis H. Curry testified for the defendant that he was 
Chief Clerk of the Mechanical Department of the Washington Rail¬ 
way & Electric Company. That he was custodian of the shop re¬ 
ports of repairs of the cars of the defendant company. That he 
had a record showing the repairs to Car No. 47 between the dates 
of October 29, 1918 and February 14, 1919. Thereupon defendant 
offered to prove by witness whether the records of said office showed 
repairs on the car in question between Oct. 29, 1918 and Feb. 14, 
1919, the purpose of which testimony was, according to statement 
of the defendant’s counsel, to show that said official records do not 
show that any repairs were made to the car between the dates 

34 in question. Whereupon this testimony was objected to on 
the part of the plaintiff as proving merely a negative and as 

being irrelevant. Whereupon in further support of the offer defend¬ 
ant’s counsel stated as follows; 

“Mr. Whiteford: I think Mr. Jackson knows why that has to be 
proved. If I had introduced the passenger list first and offered to 
prove the number of passengers hauled on that car between the 29th 
of October, 1918 and the 14th of February, 1919, he would immedi¬ 
ately have objected and said it was not admissible, because we had 
not proved the car had not been repaired in the meantime. Now, 
I have to prove it in an orderly way. I made the statement to the 
jury that we expected to show, and I now make it to the Court, 
that we expect to show that this car was not repaired between the 
29th day of October, the day this accident happened, and the 14th 
day of February, at a time when it was in a collision with a truck, 
which necessitated shopping it. From that time on we cannot tell 
what happened to the steps, but between those two dates we expect 
to show that no repairs were made, and the number of thousands of 
people that were carried on that car in the meantime. I would not 
have the right to offer the list of passengers carried on that car dur¬ 
ing that interval unless I showed that the step had not been altered 
the meantime. This is one of the steps in proving that fact, and 
then I have to bring the barn report in addition to this shop report. 

Mr. Jackson: I think all of that evidence is objectionable, Your 
Honor. It is proving a negative. 

The Court: Do you object to proof of a large number of passen¬ 
gers who used this car without accident? Is that the objection? 

Mr. Jackson: We have not come to that yet. 

The Court: Let us take up one thing at a time, because 

35 you go right at that again, and then we will have to develop 
whether these things have to be used or not. 

Mr. Jackson: I would like to ask the witness another question, 
so as to get the circumstances of the making up of this record before 
the Court. 
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By Mr. Jackson: 

Q. You said when the report of the individual foreman came back 
to the office, that then that was put into a card index system. Did 
you do that? A. No sir, one of my clerks did it. 

Mr. Jackson: T think that is an additional reason why that should 
not be offered. 

Mr. Whiteford: We are not offering the report in evidence. 

The Court: Let us drop the report for a minute and then get at 
the other point, and see what we have to do with this report. 

Mr. Whiteford: I offer to show- 

Mr. Jackson (interposing): I think, if there are any further 
tenders made along this line, they ought to be made to the Court. 

Mr. Whiteford: I have stated to the Court what I expect to prove, 
now. 

The Court: Let us see where we are. This particular discussion 
arose over the question whether these reports, assuming that they 
can be used for any purpose, were sufficiently authenticated to allow 
them to be used. 

Mr. Jackson: That is the first question, yes. 

The Court: Mr. Whiteford proposes to drop them for a minute, 
and that takes that question out, for the time being. He proposes to 
go to the question of how many passengers were carried on this 
particular car after the happening of this accident. 

Mr. Jackson: I do not understand this witness to testify to 
3G that. 

The Court: That I do not know. 

Mr. Whiteford: No. I do not expect to prove that by him. I 
could not go into the history of this car and offer to prove that 
(>5,000 passengers were carried on this car without accident unless 
T first showed that the car was in the same condition, as to steps, 
during the period they were carried as it was the night this accident 
happened. I must prove that first. Otherwise Mr. Jackson might 
have said “You may have fixed the car.” Now, I want to show that 
we have not fixed it, or that we did not fix it between those dates. 
Tlie car was in exactly the same condition, and that is what I have 
to prove first. It is a very important piece of evidence. Do I 
make it clear to your Honor? 

The Court: Yes, I understand. I was just seeing what the order 
of proof might be. I think, the information being in the possession 
of the defendant, that you are right about the steps that would have 
to be taken before you could reach this question of the number of 
passengers that had been carried safely since the accident. 

Mr. Whiteford: I cannot prove its condition in February or Janu¬ 
ary, and I cannot take advantage of the successful carriage of passen¬ 
gers in January unless I prove that it was in the condition it was 
when this accident happened. That would not be fair, and that is 
what I am trying to get at. 

Mr. Jackson: Then, you have a man who had nothing to do with 
the making of this report. 

The Court: It is not a question, Mr. Jackson, of proving that re- 
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pairs were made. It is a question of proving that no repairs were 
made. What else can the defendant do? Mr. Curry says that they 
keep records of shop repairs of cars. He says he has produced all 
the records that they have of this car 47. I do not remember whether 
he has testified, but he will be asked to testify whether or not 

37 he finds, from the records, that any repairs have been made. 

'Now then, of course, ordinarily anybody who asserts a 
thing must prove it, but here is a case where the evidence of a certain 
fact is in the possession of the defendant. Mr. Whiteford, generally 
speaking, would be permitted to show here that this car carried 
a certain number of passengers, and ordinarily, in strict logic, it 
would be for you to show that there was a change in the condition 
of the steps which neutralized the fact that a certain number of 
passengers were carried. But it is the rule that where certain 
knowledge is necessarily in the possession of one of the parties, where 
lie cannot prove an affirmative, he does not have to prove the affirma¬ 
tive, but the person who would have the most knowledge about it is 
allowed to prove the negative in this way. That is all they are 
trying to do. I think it is permissible for the defendant to show 
here, in the only way that it can, so far as the situation exists at this 
minute, that they make a practice of having an accurate report, 
so far as they can get it, of repairs. Reports are filed in writing. 
He has examined those reports, and he does not find that any repairs 
have been made. Now, we have to treat questions of evidence on the 
basis of ordinary handling of human affairs. What else can the de¬ 
fendant do? 

Mr. Whiteford: That does not prove the negative. That proves 
the affirmative fact that no repairs were made. That is not negative. 

Mr. Jackson: No, it does not do that. 

Mr. Whiteford: That is the purpose of it. 

Mr. Jackson: 1 know that is the purpose of it, but it does not 
do that. 

The Court- The affirmative proposition would be that repairs 
were made. The negative is that no repairs were made. If 

38 you cannot distinguish between an affirmative and a nega¬ 
tive, you might say that this was proving an affirmative 

negative. This is proving something that does not exist. 

Mr. Jackson: Accepting your Honors ruling on that, I want to 
make this observation. How are we to cross examine and test the 
accuracy of these reports, their contemporaneous making, among 
other things, if nobody is produced that had anything to do with 
the making of these reports? 

The Court: It is not a question, Mr. Jackson, of an affirmative. It 
is a question of a negative. I would say, if you are going to fol¬ 
low your logic out to the strict conclusion, you have got to go to 
work and find out somebody who can come here and say that re¬ 
pairs were made. That you do by issuing subpoenas to all their 
employees.. 

Mr. Jackson: I understand that, but here is a foreman who made 
repairs on a particular occasion. It seems to me it might be help¬ 
ful to this jury if that foreman were on the stand. 

Mr. Whiteford: He cannot testify to that. We are not trying to 
prove the repairs. 
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The Court: That is another proposition. It might be helpful if 
we could have somebody here to say something about this, but that 
is not the point we are after now. The company is contending that 
no repairs were made. Now then, somebody, in the course of human 
events, has got to be able to testify to that, and here is Mr. Curry, 
whose business it is to know about repairs, who produces a record 
and he says that no repairs are shown by the record to have been 
made. What more can the company do? 

Mr. Jackson: Your Honor thinks he is competent to state what 
these records show? 

The Court: No. I think he is competent to state whey they do 
not show. That is the point we are after. If it comes to a question 
of the accuracy of these particular pieces of paper, I think 

39 possibly we would have to develop further who made them, 
whose handwriting they are in, whether the man is dead, 

whether he is out of the district, and a whole lot of other things, but 
this is not an affirmative proposition; it is a negative. 

Mr. Whiteford: If I had put the question in this way to him, it 
would perhaps better illustrate the projiosition. I asked him whether 
the car was in the shop between those dates. 

Mr. Jackson: We will let it go in, subject to our exception, and 
we will see where we get with it.” 

The witness further testified that the car report of car No. 47 
showed no record of its having been in the shop of the company be¬ 
tween October 29, 1918 and February 14, 1919. 

Thereupon Frederick B. Austin testified on behalf of the de¬ 
fendant that he was foreman of the 11th Street barn at the time of 
the accident; that, car No. 47 was in the bam at the time. Where¬ 
upon witness produced reports as to the car in question and the 
following took place: 

Q. Every morning. Mr. Austin, have you examined the reports, 
or can you tell from an examination of those daily reports, whether 
or not at any time between October 29, 1918, and December 19, 
1918, when car No. 47 left the 11th Street barn to go to the Bright- 
wood barn, the steps of Car No. 47 were altered, repaired or changed?. 
A. Yes, sir. It would show on the report sheet. 

Q. Have you examined those reports for any changes alterations, 
or repairs made to the steps of car No. 47 between those dates? 
A. No, sir; they were not. 

Thereupon Spencer Harris Nutwell testified on behalf of the 
defendant as follows: That he was foreman in the Brightwood car 
bam during the period covered by dates from December 19, 1918 
to Feb. 14, 1919 and that said reports showed no alteration 

40 or repair to any steps of the car between the dates in question. 

Thereupon L. F. Trudewind testified for defendant as fol¬ 
lows: That he had been employed by the defendant fifteen years; 

* that he had in his custody the manifests showing the number of pas¬ 
sengers hauled on the cars from time to time; that he had manifests 
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showing the number of passengers hauled on Car No. 47 from Octo¬ 
ber 29, 1918 to February 14, 1919. Thereupon objection was taken 
by counsel for plaintiff on the ground that it was proof of the nega¬ 
tive, and that it did not prove how many passengers might have 
used the particular step. Whereupon, over the exception and objec¬ 
tion of the defendant on the ground that the line of proof might 
as well be extended up to the present time, the witness was per¬ 
mitted to produce in evidence these manifests showing the number 
of passengers carried on this car between the dates in question, which 
number was totaled later by another witness on behalf of defendant 
to be 65,133. 

Whereupon Charles J. Bigham testified on behalf of the defend¬ 
ant that he was chief clerk of the Claim Department of the defend¬ 
ant and as such kept a record of accidents of every character hap¬ 
pening on the line of the defendant. Whereupon the following 
colloquy took place: 

Mr. Jackson: One moment, if the Court, please. If this is an 
effort to prove that there w r ere no subsequent accidents, we object 
to it on the same grounds that we have interposed our objections to 
this whole line of testimony. 

Mr. Clagett: It does not tend to prove that this accident did not 
occur. 

Mr. Jackson: It seems to me it is speculative, remote and con- 
pectural in the extreme. 

The Court: If that is the objection, I will overrule it. 

Mr. Jackson: I note an exception. 

41 The witness further testified over objection and noting of 

an exception as follows: 

Q. Mr. Bingham, have you at my request, examined your records 
between the dates of Oct. 29, 1918 and February, 1919 and from 
your examination of those records, can you tell us whether or not 
any passenger w r as injured; or fell while alighting from car No 47? 

The Court: Just a moment Mr. Whiteford. I wish that counsel 
for the plaintiff would state the grounds of their objection. 

Mr. Jackson: If the Court please, we object to all this line of tes¬ 
timony. 

The Court: I mean now, with reference to this witness’ testimony. 
Go ahead. You object to the whole line of testimony. 

Mr. Jackson: We object to this whole line of testimony, that of 
this witness and the three or four who have preceded him on the 
stand. 

The Court: Please get down now to this one thing that we have 
here, the question under consideration. It is sought to show that 
no accident, other than the one in question here, has happened 
upon this car during a certain period. Now do you objeot to that on 
any ground, and if so on what ground? I would like to get it clear 
in my own mind. 

Mr. Jackson: We object to it on the ground that it does not fairly 
tend to prove or disprove any issue in this case, and therefore is 
irrelevant and immaterial. We object to it on the ground that it 

4—3760a 
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furnishes a basis for mere conjecture and speculation on the part of 
this jury as to what may have happened on this particular occasion. 
We object to this line of testimony on the further ground that none 
of it is of that character that could properly go to the jury until 
it is made a little more definite than any attempt has yet been made 
to make it. The accuracy of none of these records has been 

42 gone into, and they are all indefinite. They all tend to prove 
a negative which, if established, would not be helpful to 

this jury in determining the facts concerning this accident. We 
think it is all too remote. 

The Court: Let me see if I get your objections clear in my own 
mind. Your objection, I take it, fundamentally is that it is not 
relevant to inquire whether or not that car, or this step, has been 
used to any considerable extent without accident, other than the one 
in question. Is that your fundamental proposition? 

Mr. Jackson: Yes sir. 

The Court: Objection overruled. 

Mr. Jackson: Of course, that is not the only objection. We note 
an exception to that. 

And over said objection witness was permitted to testify as fol¬ 
lows: That he examined all such reports and that they disclosed 
that there w r ere no accidents occurred to passengers alighting from 
said car between October 29, 1918 and February 14, 1919, to which 
the exception theretofore noted w r as duly entered on the minutes 
of the Court. 

Whereupon the follow ing colloquy with regard to the above ruling, 
to which exception was duly taken: 

By Mr. Jackson: 

Q. So that, if there w r ere any accidents between those dates, the 
records w T ould not disclose them? A. There is no record of any 
accident. 

The Court: My ruling is on the basis that, so far as we can see, 
this is the best proof that the railroad company can produce. Of 
course, the jury, as reasoning men, possibly may say it is not con¬ 
clusive, but it is the best that there is, and that is all that anybody 
can offer. 

Mr. Whiteford: Our experience is that if there haa oeen an acci¬ 
dent and somebody fell, we would have a lwsuit or a claim out of 
sooner or later. 

43 Mr. Jackson: I do not think that is a proper statement to 
be made in the presence of the jury. 

The Court: The jury may reason, as we all have to reason, that 
if during this period there w T as no complaint, perhaps there was no 
cause for complaint. That is a process of reasoning, but it is not 
absolute.” 

Thereupon a witness in behalf of the defendant, Mrs. Virginia 
Wilson, being duly sworn, testified as follows: That she was a 
passenger on the car in question; that she alighted from the car at 
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11th and Girard Streets; that no part of her clothing caught in the 
step in any way; that she alighted ahead of the plaintiff and did not 
see the plaintiff fall; that witness was not interfered with either by 
passengers or the condition of the step in getting off the car.” 

The foregoing being all the testimony taken in said cause the 
. plaintiff and defendant each announced their testimony closed and 
defendant moved the court to direct a verdict in its favor, which 
motion was overruled. 

Plaintiff presented the following prayers which were refused, ex¬ 
cept as charged, and exceptions then and there duly noted to their 
refusal: 

“1. If the jury shall find that the plaintiff was a passenger on one 
of the cars of the defendant at the time of the injury complained of 
in the declaration, then .they are instructed that the plaintiff as a 
common carrier of passengers was bound to exercise the highest de¬ 
cree of care for the protection of the plaintiff until she had alighted 
from the car in safety, and if the jury find that the injury in ques¬ 
tion was due to a lack of exercise of said highest degree of care in 
protecting the plaintiff against the injury complained of, then they 
are instructed to find for the plaintiff.” 

“2. If the jury shall find that the injury to the plaintiff resulted 
from a defect in the step of the defendant’s car, as set forth in the 
declaration, while the plaintiff, as passenger, was in the act 
44 of alighting therefrom and that said defect could have been 
avoided by the defendant by the exercise of the highest de¬ 
gree of care, and the plaintiff was injured as a result of the failure 
to exercise such care, then the jury are instructed to find for the 
plaintiff.” 

“5. If the jury should find that the step from which the plaintiff 
alighted, if produced, would' probably explain the circumstances of 
the accident, then they are instructed that the failure of the de¬ 
fendant to produce said step, or to account for its failure to produce 
the same, creates a presumption that said step, if produced would dis¬ 
close a situation unfavorable to the defendant.” 

“7. The jury are instructed that the plaintiff in alighting from 
the car in question had a right to assume that the step upon said 
car was in such condition as to enable her to alight in safety, while 
she was in the exercise of due care, and if the jury shall find that 
said step contained an opening as alleged in the declaration, which 
opening caused the injury to the plaintiff as in said declaration al¬ 
leged, then the jury are instructed to find a verdict for the plain¬ 
tiff.” 

Defendants prayers as follows: 

“1. The jury are instructed that upon consideration of all the evi¬ 
dence in the case their verdict should be for the defendant.” 

“2. The jury are instructed that no presumption of negligence 
arises from the mere happening of the accident, but the burden of 
proof is upon the plaintiff to establish by a preponderance of the 
evidence that the defendant was negligent as charged in the declara¬ 
tion, and that that negligence was the proximate cause of the injury 
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to the plaintiff, and if the evidence fails to sustain such burden of 
proof, or is equally balanced, or preponderates in favor of the de¬ 
fendant, then your verdict should be for the defendant.” 

45 “3. The jury are instructed that it was the duty of the 
plaintiff in alighting from the car in question to exercise rea¬ 
sonable care for her own safety, that is, the care of an ordinarily 
prudent and careful person under all the circumstances, and, if you 
believe from the evidence that the plaintiff alighted without due re¬ 
gard for her own safety or failed to observe or give proper attention 
to the steps upon whicn she was alighting, and by reason thereof 
and not by reason of a hole or depression in the step, was injured, 
then your verdict should be for the defendant. 

“4. The jury are instructed that, unless you believe from the 
evidence that there was a hole or depression in the step in question, 
in which the heel of the plaintiff’s shoe caught, thereby causing her 
to fall, your verdict should be for the defendant.” 

“ 41 / 2 . The jury are instructed that if you believe from the evi¬ 
dence that the plaintiff fell by reason of overstepping the step from 
which she was alighting or because of the newness of her shoes or any 
imperfections therein, or for any unexplained reason other than a 
hole in the step which engaged her heel and caused her to fall, 
then your verdict should be for the defendant.” 

“5. The jury are instructed that, even though you should find 
from the evidence that the passengers may have jostled or inter¬ 
fered w T ith the plaintiff while alighting, or that by reason of their 
presence she was unable to extricate her foot, nevertheless you are 
instructed that the defendant company is in no way responsible 
for such act or acts of the plaintiff’s fellow-passengers, and, if you 
believe from the evidence that plaintiff’s fall was occasioned by the 
interference of her fellow T -passengers, then your verdict should be 
for the defendant.” 

• “6. The jury are instructed that the defendant company is not 
an insurer of the safety of its passengers, but is only required to 
exercise all the care, skill and foresight within reason in pro- 

46 viding means of transportation, and, if you believe from the 
evidence that the defendant provided a step on its car free 

from defects or obstructions at the time the plaintiff was alighting, 
that then, even though the plaintiff may have been injured through 
some cause explained or unexplained, nevertheless, your verdict 
should be for the defendant.” 

Thereupon, the court charged the jury as follows: 

“The Court (McCoy, J.): In the first place, gentlemen lest I 
forget, I should tell you that the second count in the declaration has 
been withdrawn, and that takes out of the case any basis for lia¬ 
bility that might have been claimed to exist on account of the 
crowding of this car or the pushing of other passengers. That cir¬ 
cumstance, so far as liability is concerned, disappears from the case 
entirely. 

Now, the defendant in this case admits that if there was a hole 
in this step, that is, that hole was large enough to engage the heel 
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of this plaintiff and did engage the heel of this plaintiff and thereby 
caused her to meet with this accident, that it, the defendant is 
liable. 

Now, you are instructed on that point that there is no presump¬ 
tion of negligence arising from the mere happening of the accident, 
but the burden of proof is upon the plaintiff to establish by a pre¬ 
ponderance of evidence, that the defendant was negligent, as charged 
in the declaration, and that that negligence was the proximate cause 
of the injury to the plaintiff, but if the evidence fails to sustain such 
burden of proof or is equally balanced or preponderates in favor 
of the defendant, then your verdict should be for the defendant, 

Now, if there was no such hole in the step, namely, a hole big 
enough to take her heel and which did take her heel and threw her, 
then there is no evidence in the case of any condition or circum¬ 
stance attributable to the defendant which warrants a recovery by 
the plaintiff. 

47 I charged you with that for the purpose of showing that 
you are not permitted to find any verdict against the de¬ 
fendant here unless the burden has been sustained by the plaintiff 
to prove the existence of this hole. You are not to speculate as to 
how the accident happened except to determine whether it did hap¬ 
pen because of this hole. 

You can discuss the case as you please. If you finally make up 
your minds that the hole was not there and that Miss Lewis was 
injured in some other way, then the defendant is entitled to a verdict. 

Now, under those circumstances, with that law charged to you, 
if you do find that the accident happened as the plaintiff claims it 
happened, then—you are instructed that your verdict is in her favor 
should be for a sum not exceeding the amount claimed in the declara¬ 
tion, such sum as in your judgment will reasonably compensate her 
for the pain resulting from the injury and for the crippled condition 
of her limb, for the inconvenience to which she has been put, and 
if you find her injuries to be permanent, to which she will be put 
during the remainder of her life in consequence of the injury to 
her limb, the mental suffering past and future which the jury may 
find to be a natural and necessary consequence of the injury to her 
leg and for such pecuniary losses as the direct result of the injury 
which the jury may find from the evidence she has sustained and 
is reasonably likely to sustain hereafter in consequence of her being 
deprived of the use of one of her legs, and, of course, in estimating 
the pecuniary losses you will estimate what you find she has reason¬ 
ably spent for medical care and attention. You are also to take 
into consideration her earning capacity as you may find it to be, 
and how much that has been diminished, and if you find that the 
injury is permanent, or that it is likely to last for some time, then, 
how much she should be fairly allowed for her earning capacity 
from this date on. 

48 You may take the declaration, but when you come to 
examine it, omit any reference to the second count.” 
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Whereupon the jury retired to consider the verdict and upon re¬ 
turning to the court rendered a verdict for the defendant. 

The foregoing is the substance of all the testimony given. 

And thereupon, after the foregoing proceedings which are hereby 
made a part hereof, plaintiff, by its counsel tendered this, its bill 
of exceptions and prayed the court to sign and seal the same and 
make it a part of the record and to have the same force and effect 
as to each and every of the exceptions taken by defendant and noted 
by court as aforesaid as if the same had been set forth in a separate 
bill of exceptions and signed and sealed by the justice presiding, at 
the trial, which is accordingly done this 8th day of December, 1921. 

WALTER I. McCOY, 

Chief Justice. 

I consent. 

ROGER J. WHITEFORD, 

A tty. for Defendant. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3760. Mary B. Lewis, appellant, vs. Washington Railway & Elec¬ 
tric Company, a body corporate. Court of Appeals, District of Co¬ 
lumbia. Filed Dec. 21, 1921. Henry W. Hodges, Clerk. 
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